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DIREITO DOS CONTRATOS PUBLICOS
INTRODUCAO - A UNIDADE DOS CONTRATOS PUBLICOS

Accao publica e contrato (e concorréncia): referéncia historica
A unidade dos contratos publicos

§ 1.2 - AS FRONTEIRAS DA CONTRATACAO PUBLICA

Os sujeitos cujos contratos dizem respeito a contratagdo publica (“4mbito subjectivo”)

Os contratos que dizem respeito a contratagio publica (“ambito objectivo”)

Concorréncia mitigada: o tema dos contratos de servigos sociais e outros servicos especificos
Contratos excluidos da aplicacdo das regras de contratacdo publica da parte Il do CCP (e das directivas)
Ambito territorial de aplicagdo do direito portugués dos contratos publicos: breve referéncia

§ 2.2- A CONTRATAGAO PUBLICA COMO SISTEMA:
VALORES, INTERESSES, MODELOS, PRINC{PIOS, GOVERNACAO

Valores, interesses e modelos: a diversidade de objectivos do direito administrativo aplicada a actividade
contratual

Principios gerais e principios especificos da contratagio publica. O sentido da aplicacdo de principios juridicos
Contratacgdo publica estratégica

Riscos na area da contratacdo publica e preocupagoes de integridade. O tema dos conflitos de interesses
Governacdo do sector: referéncia

§ 3.2 - DEFINIGAO DO OBJECTO E DECISOES INICIAIS DO PROCEDIMENTO DE FORMAGCAOQ

Essencialidade do momento de definicdo do objecto e influéncia dos principios. Planeamento. Antdncios pré-
procedimentais

Actividade pré-procedimental e limitagdes emergentes: a consulta preliminar ao mercado, em especial
Escolha do procedimento. Valor do contrato. Fundamentos de escolha em razao do valor e fundamentos
materiais

Escolha do procedimento nos sectores especiais. Regras especiais de escolha do procedimento

Unidade e divisao do objecto contratual. O problema do fraccionamento. Adjudica¢ido de objectos homogéneos
em diferentes procedimentos. Adjudicagdo por lotes

§ 4.2 - A FIXACAO DOS PRESSUPOSTOS DE SELECCAO DE CANDIDATURAS E PROPOSTAS, EM ESPECIAL

Defini¢do dos parametros essenciais do procedimento: um momento de auto-vinculagdo obrigatoria. O tema
emergente do excesso de transparéncia

Preco base, ou a aproximacio ao prego de mercado. Prego ou custo anormalmente baixo, ou a sinalizagdo do
patamar de suspeicdo das propostas
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Critério de adjudicacdo, parametros base, aspectos nio submetidos a concorréncia. Modelo de avaliagio. A
ligacdo ao objecto do contrato. Qualidades do concorrente e qualidades da proposta. Referéncia ao casos que
exigem modelo de qualificacdo

Inclusdo de aspectos ambientais, de inovagio e sociais. Calculo do custo de ciclo de vida

A questdo da objectividade dos critérios de escolha. O controlo alargado dos pressupostos de seleccio e
avaliacdo e a fronteira entre legalidade e mérito

§ 5.2- OS SUJEITOS APTOS A PARTICIPAR NOS PROCEDIMENTOS DE FORMACAO

0 universo concorrencial: entre a lei e as op¢des da entidade adjudicante
Impedimentos e proibi¢des de participa¢do. Relevacao dos impedimentos (self-cleaning)
Defini¢ao de requisitos de qualificagdo

§ 6.2 - A TRAMITAGAO DO PROCEDIMENTO DE FORMAGAO

Enquadramento. Relagdo entre as regras gerais aplicaveis aos procedimentos pré-contratuais e as regras
especificas de cada procedimento. O modelo de contratagio electrénica

Quadro geral dos procedimentos. Os procedimentos de concurso publico, concurso limitado por prévia
qualificacdo, consulta prévia e ajuste directo. Referéncia ao didlogo concorrencial, procedimento de negociagao,
parcerias para a inovagdo e concurso de concep¢do

Saneamento e clarificacdo das pecas do procedimento (esclarecimentos, rectificacdes, erros e omissoes)
Acesso e sigilo no ambito dos contratos publicos

Andlise e avaliacdo de propostas: a fundamentacio do juizo de avaliagdo. O juri

Causas de exclusido de propostas e candidaturas. Rectificacdo e suprimento de propostas e candidaturas
Adjudicacdo e ndo adjudicagdo. Dever de celebracdo do contrato

Habilitacdo e celebragdo do contrato

§ 7.2 - INSTRUMENTOS DE AGREGAGAO E RACIONALIZAGAO DA CONTRATACAO

O fenémeno da agregacdo e centraliza¢cdo de compras: principais manifesta¢des. Acordos quadro, sistemas de
aquisi¢cdo dindmicos, centrais de compras e agrupamentos de entidades adjudicantes - referéncia

§ 8.2 - REGIME SUBSTANTIVO (I): EM GERAL

A determinacao das fontes e o ambito do regime substantivo dos contratos administrativos. Quadro
classificatério dos contratos administrativos e indica¢des gerais sobre o respectivo regime

Invalidade. Eficacia e ineficacia. O sistema de visto prévio do Tribunal de Contas (referéncia)

Os principios da execucdo dos contratos e a ideia de gestao do contrato

Os poderes de conformacio da relagdo contratual: a Idgica da fungdo e a légica do pacto. O poder sancionatério
contratual, em especial. A auto-tutela do contraente publico em sede de execugdo dos contratos

Cumprimento e incumprimento

Subcontratacao

Contratos sobre o exercicio de poderes publicos

Contratos interadministrativos

§ 9.2 - REGIME SUBSTANTIVO (II): EQUILIBRIO, DINAMICA E EXTINGCAO DO CONTRATO

Certeza e incerteza nos contratos publicos. A questao da duragao do contrato

Risco, imprevisao e equilibrio do contrato. Alteracdo de circunstancias. Fait du prince. Perturbagdes da relagao
contratual e deveres de boa fé emergentes

Modificagdes objectivas e os seus limites. O caso particular das clausulas de op¢do

Cessdo da posicdo contratual: em geral; cessdo for¢ada da posi¢do contratual; figuras afins

Extin¢do do contrato

§ 10.2- CONTROLO E GARANTIAS
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10.1.
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O sentido de um sistema global de controlo e garantias em matéria de contratos publicos. A regulacdo pela
informacdo, a capacitacio e a profissionalizacio

O problema da resolucdo de litigios no ambito dos contratos publicos. A influéncia do direito europeu. Visio
geral das solu¢des comparadas

0 modelo portugués: garantias administrativas; garantias contenciosas: visao geral

Metodologias de ensino (avaliagio incluida)

Exposicdo pelos docentes, participagdo dos alunos, trabalhos em subturma (casos praticos, comentario de acérdaos,
debates sobre a matéria)
Avaliacdo: 50% prova escrita final, 50% para os outros elementos de avaliacdo
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UBAUD-BERGERON, MARION, Droit des contrats administratifs, Paris: LexisNexis, 2017.

f) Itdlia
CORRADINO, MICHELE/STICCHI DAMIANI, SAVERIO (A4 cura di), I nuovi appalti pubblici. Commento al d.lgs. 18 aprile 2016,
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Syllabus

PUBLIC PROCUREMENT AND PUBLIC CONTRACTS LAW
INTRODUCTION - THE UNITY OF PUBLIC CONTRACTS

0.1. Public action and contract (and competition): brief historical reference
0.2.  The unity of public contracts

§ 1.2 - THE PROVINCE OF PUBLIC PROCUREMENT

1.1. The entities whose contracts concern public procurement law (“subjective coverage”)

1.2. The contracts pertaining to public procurement law (“objective coverage”)

1.3. Some central issues for the understanding of the objective coverage: public sector contracts; financial support
contracts; pre-commercial procurement; others

1.4. Diminished competition: contracts for social services and other specific services

1.5. Contracts excluded from the coverage of the public procurement rules: essential regulatory options. A minimum
regime composed of principles

1.6. The territorial scope of portuguese public procurement law (reference)

§ 2.2 - PUBLIC PROCUREMENT AS A SYSTEM:
VALUES, INTERESTS, MODELS, PRINCIPLES, GOVERNANCE AND CONTROL

2.1.  Values, interests and models: the diversity of administrative law goals applied to contracts
2.2.  General principles and specific public procurement principles. The application of principles
2.3.  Strategic public procurement

2.4. Integrity concerns and risks in public procurement. Conflicts of interest

2.5.  Governance of the sector (reference)

§ 3.2 - DEFINITION OF THE OBJECT OF THE CONTRACT AND INITIAL DECISIONS OF THE PROCEDURE

3.1. The importance of the definition of the object and the influence of principles. Planning. Advertisement of
intentions of entering into public procurement procedures

3.2. Pre-procedural activity and entailing restraints: especially, preliminary market consultations

3.3. The value of the contract. Choice of the award procedure

3.4. Choice of the award procedure in special sectors. Other specific rules
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3.5.

4.1.
4.2,

4.3.

4.4,
4.5.

5.1.
5.2.
5.3.

6.1.
6.2.

6.3.
6.4.
6.5.
6.6.
6.7.
6.8.

7.1.

8.1.

8.2.
8.3.
8.5.

8.6.
8.7.
8.8.
8.9.

9.1.
9.2,

Unity and fractioning of the object of the contract: the problem of the artificial splitting of contracts; the award
of parts of an homogeneous object in different award procedures; the duty to consider division of contracts into
lots

§ 4.2 - AWARD AND SELECTION CRITERIA

The definition of essential parameters of assessment. The emerging topic of the excess of transparency
Maximum price as approximate market price. Abnormally low price or cost, as the threshold of suspicion of a
tender

Award criterion and its application. The link to the subject matter of the contract. Characteristics of the tender
and characteristics of the applicant.

Social, environmental and innovation criteria. Life-cycle costing

The matter of the need of objectivity in award criteria. Questions of separation of powers in the (judicial)
control of award criteria

§ 5.2 - ECONOMIC AGENTS WHO CAN PARTICIPATE IN AWARD PROCEDURES

The definition of the universe of competitors: between the law and the options of the contracting entity
Economic agents prevented from participating. Self-cleaning: proportionality and competition in action.
Selection criteria

§ 6.2 - THE SEQUENCE OF AWARD PROCEDURES

General rules and specific rules for each procedure. The e-procurement model

Award procedures. Open procedure, restricted procedure, competitive invitation procedures, direct award.
Reference to negotiated procedures, competitive dialogue, innovation partnerships and design contests
The procurement documents. Changes to the procurement documents

Access and secrecy in award procedures

Analysis and evaluation of tenders: giving reasons for the decision. The jury

Exclusion grounds. Correction of tenders

Award of the contract. The decision to cancel the procedure. The duty to enter into the contract

Signing of the contract

§ 7.2 - AGGREGATION AND RATIONALIZATION MECHANISMS

The trend towards aggregation and centralization of public procurement. Reference to framework agreements;
dynamic purchasing systems; central purchasing bodies and joint purchasing groups

§ 8.2 - LIFE OF THE CONTRACT (I): IN GENERAL

Determination of the legal sources and scope of the regime regarding validity, perfection, duties and obligations,
changes and termination of administrative contracts. A taxonomy of contracts

Validity. Effectiveness. The system of ex ante control by the Court of Auditors (Tribunal de Contas) - reference
Principles of contract performance and the notion of contract management

Prerogatives of the public contracting party: authority and consensus in administrative contracts. The power of
applying sanctions, in particular. Public contracting authority’s powers in the phase of contract performance
Breach of contract and failure to comply

Subcontracting

Contracts ruling on the exercise of public power

Contracts between public bodies

§ 9.2 - LIFE OF THE CONTRACT (II): BALANCE, DYNAMICS AND TERMINATION OF THE CONTRACT
Certainty and uncertainty in public contracts. The duration of the contract.

Risk, unforeseen circumstances, force majeure and the balance of the contract. Fait du prince. Disturbances in
the contract and emerging duties

Cidade Universitaria, Alameda da Universidade, 1649-014 Lisboa — Portugal
Tel. +(351) 217 984 600 — Fax. + (351) 217 984 603 — www.fd.ul.pt




FACULDADE DE DIREITO
Universidade de Lisboa

9.3.
9.4.

9.5.

10.1.

10.2.

10.3.

Changes to the contract and its limits. The case of option clauses in particular

Subjective changes to the contract: in general; the case of forced assignment of a contractual position as a result
of non compliance, in particular; other mechanisms

Termination of the contract

§ 10.2 - ISSUES OF CONTROL AND LEGAL PROTECTION

The meaning of a global system of control and legal protection regarding public procurement. Regulation by
information, capacity building, professionalization

The problem of dispute settlement regarding public procurement. EU law influence. Models in Comparative
Law.

The portuguese model: administrative complaint system; legal protection before the courts: overview and state
of the art

Teaching methodologies (including evaluation)

Lectures, case law analysis, presentation of comments and reviews by students, practical cases.
Evaluation: 50% final written exam, 50% other elements of evaluation
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