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Objectivos de aprendizagem

A ponderacdo assumiu uma relevancia incontornavel no discurso dos direitos fundamentais, tanto por via doutrinaria
como - especialmente nos tempos recentes - por via da jurisprudéncia constitucional. Pretende-se, com este
semindrio, definir com precisdo os requisitos para que se possa ponderar, delimitando o campo de operag¢io desta
actividade. Para o efeito, serdo estudados os requisitos l6gicos dos conflitos normativos, tanto em geral como no
particular campo constitucional. Em segundo lugar, o curso visa avaliar as varias teorias sobre a ponderagido, enquanto
método subsidiario de resolucido de conflitos. Tratando-se de uma matéria polémica, com tantos precursores como
criticos - em especial no que tange ao subjectivismo ponderatdrio -, serdo analisados os varios modelos de
ponderagdo, bem como as respectivas vantagens e desvantagens. A discussao tedrica far-se-a sob o pano de casos
constitucionais.

Programa

Direitos Fundamentais e Ponderag¢do
12 Semestre

1. Conceitos basicos
1.1. Enunciado e norma
1.2. Normas constitutivas e regulativas
1.3. Estrutura das normas regulativas
2. Normas constitucionais e posi¢des juridicas de direitos fundamentais
2.1. Normas preceptivas e programaticas: analise critica
2.2. Normas auto-exequiveis e normas nao auto-exequiveis
2.3. Regras e principios: critérios para distingao
2.4. Normas de direitos de liberdade e de direitos sociais
3. Conflitos normativos: conceito e condi¢des
3.1. Inconsisténcia normativa e conflito normativo
3.2. Contradigao logica e contradi¢do dedntica
3.3. Classificagdes dos conflitos normativos
4. Conflitos normativos com normas de direitos fundamentais
4.1. A derrotabilidade normativa: conceito e explicagdo
4.2. Excepcoes implicitas: analise critica
4.3. Derrotabilidade normativa e conflitos normativos
Normas com efeitos de resolucdo de conflitos normativos
6. Irresolubilidade conflitual e derrotas por ponderagdo
6.1. Conceito e teorias sobre a ponderagio
6.2. Descricao preliminar da ponderagdo
6.2.1.Ponderagdes entre principios
6.2.2.Ponderacgdes entre regras
6.2.3.Ponderagdes entre regras e principios
6.2.3.1. A tese de Manuel Atienza e Juan Ruiz Manero
6.2.3.2. A tese de Bartosz Brozek
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7. O modelo de ponderacdo de Robert Alexy
7.1. A féormula do peso original
7.2. A féormula do peso completa
7.3. A féormula do peso completa e refinada
8. O modelo de ponderagao de Jan-R. Sieckmann
9. 0O modelo de ponderacio de Josep Joan Moreso e Daniel Mendonca
10. A teoria coerentista de Susan Hurley

22 Semestre

1. Critérios de andlise de jurisprudéncia sobre ponderacgao
1.2. Normas conflituantes
1.3. Argumentos de adequagio
1.4. Argumentos de necessidade
1.5 Argumentos de proporcionalidade em sentido estrito: lei substantiva
1.6. Argumentos de proporcionalidade em sentido estrito: lei epistémica
1.7. Categorias de argumentos e variaveis das prevaléncias normativas
1.8. Prevaléncia normativa e carga argumentativa

2. Andlise de jurisprudéncia sobre ponderagdes abstractas

3. Anadlise de jurisprudéncia sobre ponderagdes concretas

Metodologias de ensino e avaliagao

Pretende-se a participagdo dos estudantes nas aulas. Para o efeito, serd indicado um conjunto de leituras a efectuar
para cada aula. Procurar-se-a promover a discussao e a andlise critica dos elementos estudados.

No segundo semestre, os alunos fardo a analise de casos jurisprudenciais com o objectivo de analisar as variaveis
consideradas nas ponderagdes efectuadas.

A avaliagdo é efectuada através de uma classificagdo final, que constitui a média aritmética da classificagdo obtida em
cada um dos semestres.

No final de cada semestre, os estudantes devem realizar um paper sobre tema a determinar. Para o efeito da
classificacdo de cada semestre, o referido paper vale 60%, sendo os restantes 40% relativos a participagdo nas aulas,
as apresentacdes e as intervencdes nos debates efectuados.
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Aarnio, Aulis, 1990. La Tesis de la Unica Respuesta Correcta y el Principio Regulativo del Razionamento Juridico, in Dx,
1990, n.2 8, pp. 23 e ss.

Alchourrén, Carlos, 1991. Conflicts of Norms and the Revision of Normative Systems, Law and Philosophy, 10, 4: 413 ss

Alchourrén, Carlos, 2012, On Law and Logic. In The Logic of Legal Requirements — Essays on Defeasibility. Eds. ]. F.
Beltran/G. Battista Ratti, Oxford. Oxford University Press: 39-52.

Aleinikoff, Thomas Alexander, 1987.Constitutional Law in the Age of Balancing, in Yale L. ]., 1987, vol. 96, n. 2 5, pp. 944

€ SS.

Alexy, Robert, 2000. On the Structure of Legal Principles, Ratio Juris 13: 294-304.

Alexy, Robert, 2003. Constitutional Rights, Balancing and Rationality in R], 2003, vol. 16, n.2 2, pp. 131 e ss.
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Borowski, Martin, 2000. La Restriccién a los Derechos Fundamentales, in REDC, 2000, ano 20, n.2 59, pp. 29 e ss.
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Robert Alexy, Madrid, 2011, pp. 93 e ss.

Brozek, Bartosz, 2012. Legal Rules and Principles: a Theory Revisited. i-lex. Scienze Giuridiche, Scienze Cognitive e
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Constitucional e Justica Constitucional, Coimbra, 2012, pp. 811 e ss.

Canotilho, José Joaquim Gomes, 2003. Direito Constitucional e Teoria da Constituicdo, Coimbra.
Carbonell, Miguel (Ed.), 2008, EI Principio de la Proporcionalidad y Interpretacidon Constitucional, Quito, 2008

Clérico, Laura, 2008. EI Examen de Proporcionalidad: entre el Exceso por Accion y la Insuficiéncia por Omisién o
Defecto, in M. Carbonell (ed.), El Principio de la Proporcionalidad y Interpretacién Constitucional, Quito, 2008, pp.
167 e ss.

Clérico, Laura, 2009. El Examen de Proporcionalidad en el Derecho Constitucional, Buenos Aires.
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Huerta Ochoa, Carla, 2003. Conflictos Normativos, Instituto de Investigaciones Juridicas, Serie Doctrina Juridica, n.2
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Methods of Balancing. Ed. Jan Reinhard Sieckmann. Stuttgart: Franz Steiner Verlag: 101-118.
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R. Sieckmann (ed.), La Teoria Principialista de los Derechos Fundamentales - Estudios sobre la Teoria de los
Derechos Fundamentales de Robert Alexy, Madrid, Madrid, 2011, pp. 243 e ss.

Wang, Peng Hsiang, 2010. Principles as Ideal Ought. Semantic considerations on the logical structure of principles, in ].-R.
Sieckmann (ed.), Legal Reasoning: the Methods of Balancing, Stuttgart, pp. 29 e ss.
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Curricular unit sheet

Course of Masters in Legal Science

Curricular Unit

| Fundamental Rights

Academic Staff

Pedro Moniz Lopes / David Duarte

Learning Outcomes

Balancing is arguably one of the current most relevant topics of the fundamental rights discourse. This is owed both to
legal scholars of the field and, most recently, to constitutional case law. This course aims at defining the requirements
to balancing. For that purpose, the logical requirements of normative conflicts will be addressed both on a general
level and on the constitutional arena. The course also aims at assessing and evaluating the several theories of
balancing as a subsidiary method for solving conflicts. Since this subject makes leeway to much discussion and
disagreements - particularly in what regards its subjectivity - several models of balancing will be addressed, together
with their respective advantages and disadvantages. The theoretical discussion will take place against the background
of constitutional cases.

Syllabus

Fundamental Rights and Balancing

12 Semester
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1. Basic concepts
1.1. Norm and norm-sentence
1.2. Constitutive and regulative norms
1.3. Structure of regulative norms
2. Constitutional norms and fundamental legal positions
2.1. Prescriptive and programatic norms: critical analysis
2.2. Rules and principles: criteria for distinction
2.3. Liberties and social rights norms
3. Normative conflicts: concept and conditions
3.1. Normative inconsistency and normative conflict
3.2. Logical contradiction and deontic contradiction
3.3. Classification of normative conflicts
4. Normative conflicts with fundamental rights
4.1. Normative defeasibility: concept and explanation
4.2. Implicit exceptions: critical analysis
4.3. Normative defeasibility and normative conflicts
5. Norms that solve normative conflicts
6. Unsolvable conflicts and defeats by balancing
6.1. Concept and theories on balancing
6.2. Preliminary description of balancing
6.2.1.Balancing principles
6.2.2.Balancing rules
6.2.3.Balancing rules and principles
6.2.3.1. The thesis of Manuel Atienza and Juan Ruiz Manero
6.2.3.2. The thesis of Bartosz Brozek
7. The balancing model of Robert Alexy
7.1. The original weight formula
7.2. The complete weight formula
7.3. The complete and refined weight formula
8. The balancing model of Jan-R. Sieckmann
9. The balancing model of Josep Joan Moreso e Daniel Mendonca
10. The coherentist theory of Susan Hurley

2nd Semester

1. Criteria for the analysis of judicial balancings
1.2. Conflicting norms
1.3. Arguments of appropriateness
1.4. Arguments of necessity
1.5 Arguments of proportionality in the narrow sense: substantive law
1.6. Arguments of proportionality in the narrow sense: epistemic law
1.7. Categories of arguments and variables of normative prevalence
1.8. Normative prevalence and the burden of argumentation

2. Analysis of judicial abstract balancings

3. Analysis of judicial concrete balancings

Teaching and Evaluation Methodologies

Student participation in classes is encouraged. For that purpose, readings will be recommended for each class.
Discussion and critical analysis of the materials will be implemented.

In the second semester, students will discuss judicial cases in order analyse the variables considered in the balancings
carried out by courts.

Evaluation is expressed on a final classification which is the arithmetic average of the evaluations obtained in each
semester.

In the end of each semester, students should write a paper on a topic to be defined later on. For the purpose of
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evaluation in each semester, the paper will value 60%, being the remaining 40% assessed by the participation in class,
presentations and interventions in discussions.
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