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SECURITIES ACT OF 1933

Prohibitions Relating to Interstate
Commerce and the Mails . '~ .

Sec. 5.. (a) Sale or Delivery After Sale of Uni-eg-
istered Secuntzes ‘Unless a registration statement is
in effect as to a security, it shall be unlawful for any
person, directly or indirectly—

(1) to'make use of any medns or instruments of
.transportation or .communication in: interstate
": commerce_.or of the mails to- sell such security
. through'the use or. medmm of any prospectus or
.othervnse, (1) wNS I '

" (2) to-carry or cduse to' be carned through the
mails or in interstate commeres, by any means or
..jnstruments of transportation, any such security
“for the purpoae of sale or for’ dehvery after sale,

~{b) Necesszty of Prospectus Meehng Requtrements
of Section 10 of This Title. It shall be unlawful for
any person, " directly or mdxrectly—— R T

(1) to make use of &ny means or instruments of
transportatlon or communication in interstate
commegce or of the mails to carry or t.ransmﬂ:  any

" prospectus relating to any security with’ respect to

- which a registration statement has heen filed
“under this title, unless such prospectus meebs f,he
réquirements of section 10; or® -

(2) to carry or cause to be carried through the
~ mails or in inferstate commerce any sirch security
- for the purpose of sale or for delivery after sale,
-ufiless accompanied or preceded by'a prospectua
. that meets’ the requ.n'ements of subsechon '(a) of
- pection 10." : ‘

. () Necessity of Filing Regssifatzon ’Sﬁ erment. It
shall be unlawful -for any person, ‘diredtly or-indi:
rectly, to make use of any means‘or instfuments of
transportation or communication in mterstate com-
merce or of the mmls to. oﬁ'er 'to gell or. offen 4o.buy
through the use. or medlum of any. prospectus or

otherwise’ any secunt.y, unless, a reg}st.ratxon qtate 7

ment; has been filed as to such security,zor whlle

reg-mtratmn statement is the sublect of 8, et‘usal :

order or stop ¢ order or (pnor to the effecl;we gte of
the reglstratmn statement) any pubhc proceed.l,ng _QI
examination under section 8.

(d) Notwithstanding the provisions of sect.mn 3 .65

4, wiless a regxstratlon stateméhit: hxeetmg {;he re:
qu]rements of. sectmn 10(ay"is i Effect’ a8’ Yo 8
security-based swap, it shall ‘b6 unlavrful for any
person, directly or indirectly, to make hse of‘ﬂny
means or instruments of trapsportation ‘or r,ommu
nication. in interstate:commerce;.ox :of the (;nmls to
offer to ,sell, offer to buy or pumhases,er,.sell a
secunty-based swap--to any person ; ;who:.isynot ax
eligible contract participant as, deﬁned.mhgectmn
1a(18) of the Commochty Exchange Bet (T'U

1a(18)) . Lt }oo gl .'-< '

B

. Exempted Tranﬂactlons

P

~See. 4. The pmvmmns of sect.lon 5 -shall not

apply to— = . '

(1) transactlons by a.ny petson ‘other than an

issuer, underwriter, or dealer.

\ ° (2) transactions by an 1ssuer not involving any

\ public offering.
e
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Co.

Supreme Court of the United States, 1953.
346 US. 119, 73(S.Ct. 981, 97 L.Ed. 1494,

B Mz Jusrice bLARK delivered the opinion of the Court.

Section 4(1)° of the Securities Act of 1933 exempts ‘‘transactions by an
issuer not involving any public offering” from the registration requirements of
§ 5. We must decide whether Ralston Purina’s offerings of treasury stock to its
“key employees” are within this exemption. On a complaint brought by the
Commission under § 20(b) of the Act seeking to enjoin respondent’s unregis-
tered offerings, the District Court held the exemption applicable and dismissed
the suit. The Court of Appeals affirmed. The question has arisen many times
since the Act was passed; an apparent need to define the scope of the private
offering exemption prompted certiorari.

® %

Ralston Purina manufactures and distributes various feed and cereal
products. Its processing and distribution facilities are scattered throughout the
United States and Canada, staffed by some 7,000 employees. At least since 1911
the company has had a policy of encouraging stock ownership among its
employees; more particularly, since 1942 it has made authorized but unissued
common shares available to some of them. Between 1947 and 1951 * * *
. Ralston Purina sold nearly $2,000,000 of stock to employees without reglstra-
" tion and in so doing made use ‘of the mails,

In each of these years, a corporate resolution authorized the sale of
common stock “to employees * * * who shall, without any solicitation by the
Company or its officers or employees, inquire of any of them as to how to
purchase common stock of Ralston Purina Company.” A memorandum sent to
branch and store managers after the resolution was adopted, advised that “The
only employees to whom this stock will be available will be those who take the
initiative and are interested in buying stock at present market prices.” Among
those responding to these offers were employees with the duties of artist,
bakeshop foreman, chow loading foreman, clerical assistant, copywriter, electri-
cian, stock clerk, mill office clerk, order ecredit trainee, production .trainee,
stenographer, and veterinarian. The buyers lived in over fifty widely separated
communities scattered from (tarland, Texas to Nashua, New Hampshire and
Visalia, California. The lowest salary bracket of those purchasing was $2,700 in
1949, $2,435 in 1950 and $3,107 in 1951, The record shows that in 1947, 243
employees bought stock, 20 in 1948, 414 in 1949, 411 in 1950, and the 1951
offer, interrupted by this litigation, produced 166 applications to purchage. No
records were kept of those to whom the offers were made; the estimated
number in 1951 was 500.

Item II

Securities and Exchange Commission v. Ralston Purina



in some special way, an individual, of course, who carries some special responsi-
bitity, who is sympathetic to management and who is ambitious and who the
management feels is likely to be promoted to a greater responsibility.” That an
offering to all of its employees would be public is conceded.

The Securities Act nowhere defines the scope of § 4(1)’s private offering
exemption. Nor is the legislative history of much help in staking out its
boundaries. The problem was first dealt with in § 4(1) of the House Bill, H.R.
5480, 73d Cong., 1st Sess., which exempted “transactions by an issuer not with
or through an underwriter; * * *.” The bill, as reported by the House Commit-
tee, added “‘and not involving any public offering.” H.R.Rep. No. 85, 78d Cong.,
1st Sess. 1. This was thought to be one of those transactions “where there is no
practical need for * * * {the hill’s] application or where the public benefits are
too remote.” Id,, at 5. The exemption as thus delimited became law. It assumed
its present shape with the deletion of ‘‘not with or through an underwriter” by

§ 203(a) of the Securities Exchange Act of 1934, * * * g change regarded as the
" elimination of superfluous language. H.R.Rep. No. 1838, 73d Cong., 2d Sess. 41,

Decisions under comparable exemptions in the English Companies Acts
and state “blue sky” laws, the statutory antecedents of federal securities
legislation have made one thing clear—to be public, an’ offer need not be open
to the whole world, In Securities and Exchange Comm. v. Sunbeam Gold Mines
Co., 9 Cir, 1938, 95 F.2d 699, 701, this point was made in dealing with an
offering to the stockholders of two corporations about to be merged. Judge
Denman observed that:

In its broadest meaning the term “‘public” distinguishes the populace at
large from groups of individual members of the public segregated because

some common interest or characteristic. Yet such a distinction is
inadequate for practical purposes; manifestly, an offering of securities to all
red-headed men, to all residents of Chicago or San Francisco, to all existing
stockholders of the General Motors Corporation or theé American Tele-
phone & Telegraph Company, is no less “public” in every realistic sense of
the word, than an unrestricted offering to the world at large. Such an
offering, though not open to everyone who may choose to apply, is none the
less “public” in character, for the means used to select the particular
individuals to whom the offering is to be made bear no sensible relation to
the purposes for which the selection is made. * * * To determine the
distinction between “public” and “private’” in any particular context, it is
essential to examine the circumstances under which the distinction is
sought to be established and to consider the purposes sought to be achieved
by such distinction.

The courts below purported to apply this test, * * *



~ The Commission would have us go one step further and hold that “an
offering to a substantial number of the public” is not exempt under § 4@&We
are advised that ‘‘whatever the special circumstances, the Commission has
consistently interpreted the exemption as being inapplicable when a large
number of offerees is involved.” But the statute would seem to apply to a
“public offering” whether to few or many. It may well be that offerings to a
substantial number of persons would rarely be exempt. Indeed nothing pre-

) vents the Commission, in enforcing the statute, from using some kind of
numerical test in deciding when to investigate particular exemption claims, But
there is no warrant for superimposing a quantity limit on private offerings as a
matter of statutory interpretation. :

The exemption, as we construe it, does not deprive corporate employees, as
a class, of the safegu of the Act. We loyee offerings
may come within § e.g., one maﬁ&%ﬁwho because of
their Im:s to the same kind of informafion that the act would
make available in the form of a registration statement. Absent such a showing
of special circumstances, employees are just as much members of the investing
“public” as any of their neighbors in the community. Although we do not rely
on if, the rejection in 1934 of an amendment which would have specifically
exempted employee stock offerings supports this conclusion. The House Manag-
ers, commenting on the Conference Report said that ““the participants in
employees’ stock-investment plans may be in as great need of the protection
afforded by availability of information concerning the issuer for which they
work as are most other members of the public.” H.R.Rep. No. 1838, 73d Cong,,
2d Sess. 41.

Keeping in mind the broadly remedial purposes of federal securities legisla-.
tion; imposition of the burden of proof on an issuer who would plead the
exemption seems to us fair and reasonable. * * * Agreeing, the court below’
thought the burden met primarily because of the respondent’s purpose in
singling out its key employees for stock offerings. But once it is seen that the
exemption question turns on the knowledge of the offerees, the issuer’s
motives, laudable though they may be, fade into irrelevance. The focus of
inquiry should be on the need of the offerees for the protections afforded by
registration. The employees here were not shown to have access to the kind of
information which registration would disclose. The obvious opportunities for
pressure and imposition make it advisable that they be entitled to compliance

iths s,

K__

Reversed.
M The Cuier Justice and MR. Justice Burron dissent.




REGULATION D—RULES GOVERNING
THE LIMITED OFFER AND SALE OF
SECURITIES WITHOUT REGISTRA-
TION UNDER. THE SECURITIES
ACT OF 1933 : : RO
- - PrELMINARY NOTES

1. The following rules relate to transactions exempted
from the registration requivements of _section 5 of the
Securities Act of 1933 (the “Act™). Such transactions are
not exempt from the antifraud, civil liability, or other
provisions of the federal securities laws. Issuers are re-
minded of their obligation to provide guch further material
information, if any, as may be necessary to make the
information required under this regulation, in light of the
cireumstances under which it is furnished, not micleading.

2.- Nothing in thesé rules obviates the need to comply
with any applicable state law relating to the offer and sale
of securities. Regulation D is intended to be a basic ele-
ment in a uniform system of federal-state limited offering
exemptions consistent with the provisions of sections 18
and 19(c) of the Act, In those states that have adopted
Regulation D, or any version of . Regulation D, special
attention should be directed to the applicable state laws
and regulations, including those relating to registration of
persons who receive remuneration in connection with the
offer and sale of securities, to disqualification of issuers
and other persons associated with offerings based on state
administrative orders or judgments, and to requirements
for filings of notices of sales.  ° S

.3, 'Attempted compliance with any rule in Regulation
D does not act as an exclusive election; the issuer can also
claim the availability of eny other applicable exemption.
For instance, an issuer’s failure to satisfy all the terms
and conditions: of Rule 506 shall not raise any presumption
that the exemption provided by section 4(2) of the Act is
not available. . .

4. These rules are available only to the issuer of the
securities and not to any affiliate of that issuer or to any
other person for resales of the isduer’s securjties. The’
rules provide an exemption only for the transactions in
which the securities are offered or sold by the issuer, not
for the securities themselves.

5. These rules may be used for business combinations ’

that involve sales by virtue of Rule 145(a) or otherwise.

6. In view of the objectives of these rules end the
policies underlying the Act, Regulation D is not available
to any issuer for any transaction or chain of transactions
that, although in technical compliance with these Tules, is
part of a plan or scheme to evade the Tegistration provi-
sions of the Act. In such cases, registration under the Act
is required.

7. Securities offered and sold outside the United States
in accordance with Regulation S need not be registered
under the Act. See Release No. 33-6863. Regulation S may
be relied upon for such offers and sales even if coincident
offers and sales are made in accordance with Regulation D
inside the United States, Thus, for example, persons who
are offered and sold securities in accordance with Regula-
tion S would not be counted in the calculation of the
number of purchasers under Regulation D. Similarly, pro-
caeds from such sales would not be included in the aggre-
gate offering price. The provisions' of this note, however,
do not apply if the issuer elects to rely solely on Regula-

tion. D for offexs or gales to persons made outside the
United States. . .

Ri.lle_;501. ,Deﬁnitiohs and Terms Used in
Regulation D : : -

As used in Regulation D
following terms shall have the meaning indicated;

(a) Accredited Investor. Accredited investor shall ]

(Rules 501-508), the |

mean any person who comes within any.of the !
following: categories, or who the issuer reasonably ;

believes comes within any of the following catego-

ries, at the time of the sale of the securities to that
person: ' i :

(1) Any bank as defined in sectionB(a)Q) of
the Act, or any savings and loan association or
 other institution as defined in section -3(a)(b)(A).

of the Act whether acting in its individual or

fiduciary capacity; any broker or dealer regis-
.tered pursuant to -section 15 of the Securities
Exchange Act of 1934; -any insurance company as

defined in section 2(18) of the Act;- any invest- .

ment company registered under the Investment

Company Act.of 1940 or a business development .

company as defined in section 2(a)(48) of that
Act; any Small Business Investment Company
. licensed by the U.S. Small Business Administra-
tion under section 301(c) or (d),of the Small
Business Investment Act of 1968; any plan estab-
lished and maintained. by a state, its political
subdivisions, or any agency or instrumentality of
a state or its political subdivisions, for the benefit
of its employees, if such plan has total assets in
excess of $5,000,000; any employee benefit plan
within the meaning of the Employee Retirement

Income Security Act of 1974, if the investment )

decision is made by a plan fiduciary, as defined in -

section 3(21) of such act, which is either a bank,
savings and loan association, insurance company,

or registered investment adviser, or if the employ--
ee benefit plan has total assets in excess of .

$5,000,000 or, if a self-directed plan, with invest-
ment decisions made solely by persons that are
accredited investors; '

(2) Any private business development company
as defined in section 202(a)(22) of the Investment
Advisers Act of 1940;

(3) Any organization described in section
501(c)(3) of the Internal Revenue Code, corpora-
tion, Massachusetts or similar business- trust, or
partnership, not formed for the specific purpose
of acquiring the securities offered, with total as-
sets in excess of $5,000,000;

Ttem IIT



REGULATION D

(4) Any director, executive officer, or general
partner of the issuer of the securities being of-
fered or sold, or any director, executive officer, or
general partner of a general partner .of that is-
suer; .

"(5) Any natural person whose individual net
worth, or joint net- ‘worth’ with that person’s
spouse, at the time of his purchase exceeds
$1,000,000; (
-(6) Any natural-person who had an individual
income in excess of $200,000 in each of the two
_ most recent years or joint income with' that per-
" son’s spouse in excess.of $300,000 iri each of those
years and has a reasonable expectation of reach-
ing the same income Jevel in thé current year;
(1) Any trust, with total assets in excess of
$5,000,000, not formed for the specific purpose of
acquiring the securities offered, whose purchase
is directed by a sophisticated person as described
" in Rule 506(b)(2)(ii); and

‘ .(8) Any entity in which all of the equity owners
-are accredited investors.

(b) Affiliate. An affiliate of, or person affiliated
with, a specified person shall mean a person that
directly, or indirectly through one or more interme-
diaries, contrals or is controlled by, or is under
common control with, the person specified. ‘

-(c) Aggregate Offering Price. Aggreédte offering
price shall mean the sum of all cash, services, prop-
erty, notes, cancellation of debt, or other consider-
ation to be received by an issuer for issuance of its
securities. Where securities are being offeréd for
both cash and non-cash consideration, the aggregate
offering price shall be based on the pricé at which
the securities are offered for cash. Any portion of
the aggregate offering price attributable to cash
received in a foreign currency shall be translated
into United States currency at the currency ex-
change rate in effect at a reasonable time prior to or
on the date of the sale of the securities. If securities
are not offered for cash, the aggregate offering price
shall be based on the value of the consideration as
establis_hed by bona fide sales of that consideration
made within a reasonable time, or, in the absence of
sales, on the fair value as deteimined by an accept-
ed standard. Such valuations of non-cash ‘consider-
ation must be reasonable at the time made.

(d) Business Combination. Business combination
shall mean any transaction of the type specified in
paragraph (a) of Rule 146 under the Act (17 CFR
930.145) and any transaction involving the acquisi-
tion by one issuer, in exchange for all or a part of
its own or its parent’s stock, of stock of another

Rule 501

jissuer if, immediately after the acquisition, the ac-

quiring issuer has .control of the other issuer
{(whether or not it had control before the acquisi-
tion). o SN - '

(e) Culculation of Number of Purchasers. For
purposes of calculating the number of purchasér's
under Rules 505(b) and 506(b) only, the following
shall apply: : : "y

(1) The following purchasers shall be ex;:luaed:

(i) Any relative, spouse or relative of the
spouse of a purchaser who has the same princi-
pal residence as the purchaser;

(i) Any trust or estate in which a purchaser
and any of the persons related to him as speci-
fied in paragraph (e)(1)(i) or (e)(1)(ii) of this
Rule 501 collectively have more than 50 percent
of the beneficial interest (excluding contingent
interests); - - .

(iii) Any corporation or other organization of
which a purchaser and any of the persons relat-
ed to him as specified in paragraph (e)(1)(D) or
(e)(1)(ii) of this Rule 501 collectively are benefi-

. cial owners of more than 50 percent of the
equity securities (excluding directors’ qualifying
shares) or equity interests; and

(iv) Any aceredited investor.

(2) A corporation, partnership or other entity
shall be counted as one purchaser. If, however,
that entity is organized for the specific purpose of
acquiring the securities offered and is not an
accredited investor under paragraph (a)(8) of this
Rule 501, then each beneficial owner of equity
securities or equity interests in the entity shall
count as a separate purchaser for all provisions of
Regulation D (Rules 501-508), except to the ex-
tent provided in paragraph (e)(1) of this Rule.

(3) A non-contributory ‘employee benefit plan
within the meaning of Title I of the Employee
Retirement Income Security Act of 1974 shall be
counted as one purchaser where :the trustee
makes all investment decisions for the plan.-

(f) Executive Officer. Executive officer shall mean
the president, any vice president in charge of a
principal business unit, division or function (such as
sales, administration or finance), any other officer
who performs a policy - making function, or any
other person who performs similar policy making
functions for the issuer. Executive officers of subsid-
iaries may be deemed executive officers of the issuer
if they perform such policy making functions for the
issuer. B :

181



Rule. 501

(g) Issuer. The definition of the term issuer in
section 2(4) of the Act shall apply, except that in the
case of a proceeding under the Federal Bankruptcy
Code (11 U.8.C, 101 et seq.), the trustee or debtor in
possession shall be considered the issuer in an offer-
ing under a plan or reorganization, if the securities
are to be issued under the plan. '

" (b) Purchaser Representative. Purchaser represen-
tative shall mean any person who satisfies all of the
following conditions or who the issuer reasonably
believes satisfies all of the following conditions:

(1) Is not an affiliate, director, officer or other
employee of the issuer, or beneficial owner of 10
percent or more of any class of the equity securi-
ties or 10 percent or more of the equity interest
in the issuer, except where the purchaser is:

(i) A relative of the purchaser representative
by blood, marriage or adoption and not more
remote than a first cousin;

(ii) A trust or estate in which the purchaser
representative and any persons related to him
- as specified in paragraph (h)(1)(i) or (h)(1)(ii)
~ of this Rule 501 collectively have more than 50
percent of the beneficial interest (excluding
contingent interest) or of which the purchaser
representative serves as trustee, executor, or in
any similar capacity; or :

(iii) A corporation or other organization of
which the purchaser representative and any
persons related to him as specified in paragraph
(h)(1)({) or (h)(1)(i) of this Rule 501 collectively
are the beneficial owners of more than 50 per-
cent of the equity securities (excluding di-
rectors’ qualifying shares) or equity interests;

(2) Has such knowledge and experience in fi-
nancial and business matters that he is capable of
evaluating, alone, or together with other purchas-
er representatives of the purchaser, or together

. with the purchaser, the merits and risks of the
_ prospective investment; ’

(8) Is acknowledged by the purchaser in writ-

ing, during the course of the transaction, to be his

_ purchaser representative in connection with éval-

uating the merits and risks of the prospective
investment; and

(4) Discloses to the purchaser in writing a rea-
sonable time prior to the sale of securities to that
purchaser any material relationship between him-

- self or his affiliates and the issuer or its affiliates
that then exists, that is mutually understood to
. be contemplated, or that has existed at any time
during the previous two years, and any compensa-

SECURITIES ACT OF 1933

tion received or to be received as a result of such
relationship.

Note 1: A person acting as a purchaser representa-
tive should consider the applicability of the registration
and antifraud provisions relating to brokers and dealers
under the Securities Exchange Act'of 1934 (Exchange
Act) (16 U.S.C. 78a et seq., as amended) and relating to
investment advisers under the Investment Advisers Act
of 1940, : :

Note 2: The acknowledgment required by paragraph
(h)(3) and the disclosure required by paragraph (h){4) of
-this Rule 501 must be made with specific reference to
each prospective investment. Advance blanket acknowl-
edgment, such as for all securities transactions or all
Dprivate placements, is not sufficient. =

Note 8: Disclosure of any material relationships be-
tween the purchaser representative or his affiliates and
the issuer or its affiliates.does.not relieve the purchaser
representative of his obligation to act in the interest of
the purchaser. .

Rule 502. General Conditions tof Be Met

The following conditions shall be applicable to
offers and sales made under Regulation D (Rules
501-508): ' .

(a) Integration. All sales that are part of the same
Regulation D offering must- meet all of the terms
and conditions of Regulation D. Offers and sales

that are made more than six months before the

start of a Regulation D offering or are made more
than six months after completion of a Regulation D
offering will not be considered part of that Regula-

tion D offering, so long as during those six month

periods there are no offers or sales of securities by
or for the issuer that are of the same or a similar
class as those offered or sold under Regulation D,
other than those offers or salés of securities under
an employee benefit plan as defined in Rule 405
under the Act (17 CFR 230.405). .

Note: The term offering is not defined in the Act or in
Regulation D. If the issuer offers or sells securities for
which the safe harbor rule in paragraph (a) of this Rule
502 is unavailable, the determination as to whether sepa-
rate sales of ‘securities are part of the same offering (e,
are considered integrated) depends on the particular facts
and circumstances. Generally, transactions otherwise
meeting the requirements of an exemption will not be
integrated with simultaneous offerings being made outside
the United States in compliance with Regulation S. See
Release No. 33-6863. -~ -

The following factors should be considered in determin-

ing whether offers and sales should be integrated for
purposes of the exemptions under Regulation D: .

(2) Whether the sales are part of a single plan of
. financing; . -

(b) Whether the sales involve issuance of the same
class of securities; o
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..: REGULATION D Rule 502

(c) Whether the sales have been made at or about the
game t,i_x_ne; . ) ) .
() Whether the same type of consideration is being
~ received; and . N ’
" ' (e) Whether the sales are made for the same general
. purpose. .
" See Release No. 3345562 (MNovember 6, 1062).
(b) Information Requirements. (1) When Infor-
- mation Must Be Furnished. If the issuer sells secu-
. rities under Rules 505 or 506 to any purchaser that
_is not an accredited, investor, the issuer shall fur-
* hish the information specified in paragraph (b)(2) of
: this Rule 502 to such purchaser a reasonable time
" prior to sale. The issuer is not required to furnish
the specified information to purchasers when it sells
‘securities under’ Rule 504, or to any accredited
investor. ' .
: NorE: When an jssuer provides informati,bn to investors
.- pursuant to paragraph (b)(1), it should consider providing

% guch information to accredited investors as well, in view of

;" the anti-fraud provisions of the federal securities laws.

(2) Type of Information to Be Furnished. (i) If
the issuer is not subject to the reporting require-
ments of section 13 or 15(d) of the Exchange Act,
at a Teasonable time prior to the sale of securities

. the issuer shall furnish to the purchaser, to the
. extent material toan understanding of the issuer,
;" . its business, and the securities being offered:

(A) Non-financial ‘Statement Information.

“If the issuer is eligible to use Regulation A

(Rules, 251-263), the samé kind of informa-

tion as would be required in Part II of Form

1-A" (17°CFR 239.90). If the issuer is not

~eligible to use Regulation A, the same kind of

information as reqhired in Part I of a regis-

- tration statement filed under the Securities

Act on the form that the issuer would be
entitled to use. - S

(B) Financial Statement Information. -

Offerings Up to $2,000,000. The information
required in Article 8 of Regulation SX, ex-
cept. that only .the issuer’s balance sheet,
which shall be dated within 120 days of the
start of the offering, must be audited.

.(2) Offerings Up to $7,500,000. The fi-

. nancial statement information required in
Form S-1 (17 CFR 239.10) for smaller re-

. porting companies. If an issuer, other than

V7 a limited partnership, cannot obtain audit-
: ed financial statements without unreason-
able effort or expense, then only the .is-

suer's balance sheet, which shall be dated

‘within 120 days.of the start of the offering,

 must be audited. If the jssuer is. a limited

183

partnership and cannot obtain the required
financial statements without unreasonable
effort or expense, it may furnish financial
statements that have been prepared on the
basis of Federal income tax requirements -
and examined and reported on in accor-
. dance” with generally accepted auditing
" ‘standards by an independent public or cer-

tified accountant.”

~ (3) Offerings. Over $7,600,000. The fi-
. nancial statement as would be required in
.. aregistration statement filed under the Act
on the form that the issuer would be enti-
" tled to use. If an issuer, other than a limit-
. ed partnership, cannot obtain audited fi-
nancial statements without unreasonable
effort or expense, then only the issuer’s
balance sheet, which shall be dated within
120 days of the start of the offering, must
be audited. If the issuer is a limited part-
nership and cannot obtain the required fi-
nancial statements without unreasonable
effort or expense, it may furnish financial
statements that have been prepared on the
" basis of Federal income tax requirements
and examined and reported on in accor-
dance’ with generally accepted auditing
standards by an independent public or cer-
tified accountant. '

. ©) ,'If the issuer is a foreign private issuer
eligible to use Form 20-F, the issuer shall
disclose the same kind of information re-
quired to be included in a registration state-
ment filed under the Act on the form that the
issuer would be entitled to use. The financial
 statements need be certified only to the ex-
tent required by paragraph OE@O®BD), (2
or (3) of this rule, as appropriate, :

(i) If the issuer is subject to the reporting
requirements of section 13 or 15(d) of the Ex-

_ change Act, at a reasonable time prior to the

sale of securities the issuer shall furnish to the
purchaser the information specified in para-
graph (b)(2)(i)A) or (B) of this rule, and in
. either event the information specified in para-

. graph (b)(2)(ii)(C) of this Rule 502:

(A) The issuer’s annual report to share-
holders for the most recent fiscal year, if such
armual report meets the requirements of
Rules 14a-3 or 14c-3 under the Exchange
Act, the definitive proxy statement filed in
connection with. that annual report, and if
requested by the purchaser in writing, a copy
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of the issuer’s most recent Form 10-K (17
CFR 249.310) under the Exchange-Act.

(B) The information contained in an annu-

- al report on Form 10-K- (17 CFR 249.310)
““under the Exchange A¢t or in a registration
" statement on Form S-1 (17 CFR 239.11) or
§-11 (17 CFR 239.18) under thé Act or on
Form 10 (17 CFR 249.210) under the Ex-
change Act, whichever filing ia'the most re-

" cent. reqmred to be filed, :

+ < *+(0) The information contained in any re-
"% potts br- documents required to'be filed by
i1 the issuer unhder sections 13(a), 14(a), 14(c),
and '15(d) of the Exchange Act- since .the
distribution or filing of the report or registra~
-"tion statement specified in paragraph
(b)(2)(ii)(A) or (B), and a brief description of
*. +- the securities being offered, the use of the
" proceeds from the offering, and any material
" - "changes in theé issuer’s affairs that are not
-disclosed in 'the' documents furnished.

*(D) Xf the issuer is Fs forelgn pr1vate issuer,

" the jssuer may prowde ini lieu of the informa-

tion specified in paragraphs (b)(2)Gi)(A) or

(B) of this rule, the mformahon contained in

. jts most recent filing on Form ' 20-F or Form
F-1 (17 CFR 239,31).

'(m) Exhibits requu'ed to be ﬁled with the
Commlssmn ae part of a reglstratlon statement
*or report, other than an anhual reporl; to share-
' holders or parts of that report incorporated by
reference in a Form 10-K report, need not be

" furpished to each purchaser that is -not am
accredlted investor if the contents of material
exhlblts are identlﬁed and such exhibits are
‘made avmlab]eto a purchaser, upon his or her
written request ] reasonnble time prior to his
or her purchase, ™' -

(iv) -At 4 reasonable time prior to the sale of
securities to any purchaaer that is not an ac-
¢redited investor in a transaction under Rule

* 506 or 506, ‘the issuer shall furnish to the
purchaser a brief description in writing of any

- material written information concernmg the of-
~fering that has been provided by the issuer to
any accredited investor but not previcusly de-
livered to such unaccredited purchaser. The

_.issuer, shall furnish any portion or all of this

information to the purchaser, upon his written
request a reasonable time prior to his purchase,

(v) The issuer shall also make available to
each purchaser at a reasonable time prior to his
.- purchase of securities in. a transaction under

SECURITIES ACT OF 1988

Rule 505 or- 506 the opportunity to-ask que
tions and receive answers concerning the terin
and conditions of the offering and to obtain an
additional information which the issuer pos
sesses or can acquire without unreasonable e
fort or expense that is necessary to verify th
- accuracy of information furnished under paraj
e graph (b)(2)(i) or (ii) of this Rule 502. - - g

Do) For busmess combmatlons or exchange
) oﬁ'ers, in’ addition’ to jnformation . reqmred by,
.Form S—4 (17 CFR 239.25) the issper shulll'l
. provide to each purchaser at the tlme the plan‘
" is submitted to security holders, or, with an/
exchange, dunng the_ cotrse of the transactmn%
and prior to sale, written. information about
“any terms or arrangements of the proposed
transactions that are materially dlﬁ‘erent from
‘thase for all other secunty holders "For pur-
poses of this subsection, an issuer whlch is, not
sub;ecf. to the reporting reqmrements of section
18 or 16(d) of the Exchange Act.may satisfy the
. requirements of Part LB. or C. of Form 54 by
. compiience with paragraph (b)(2)(1) of this’ Rule
5oz, .. .,

(vii) At a reasonable tune pnor to the sale of
securities to any purchaser that is not an ac-
credited. investor in a transaction under Rules
505 or 506, the.issuer shall advise the purchas-
er of the hnutatlons on resple in the manner

_ contained i in paragraph (d)(2) of' this Ru]e Such
disclosure may be contained i m other ‘materials
. required fo be prowded by tl'ns paragraph

(c) Limitation on Manner of Offenng Except as
proyided:.in Rule 504(b)(1), neither the-idsuer nor
any person acting-on its behalf shall offer or sell the
securities by. any.form of-general solicitation or
general advertising, including, but. not limited to,
the followmg

(1): Any advertxsement artlclé notice or other

communication published in any-newspaper, mag-

- ‘azine, or similar media or broadcast OVer televi-
-+'sion ox radio; and

(2) Any seminar or meeting whose attendees
have been invited by any general solicitation or
general advertising; Provided, however; that pub-

~lication hy an!issuer of a notice in accordance
with Rule 136¢ or filing -with the Commission by
an jssuer of a notice of sales on Form D (17 CFR
-239.500) in which the. issuer has made a good
faith and.reasonable-attempt to comply with the
requirements of ‘such form, shall not be deemed
to constitute general solicitation or general adver-
“tising-for purposes of this rile; Provided further,

184
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:+that, if the requirements of Rule 135e are satis-
fied, providing any journalist with access to press
conferences held outside of the United States, to
meetings. with issuer or selling security . holder
representatives conducted outside of the United

. States, or to written pressrelated materials re-
leased outside the United States, at or in which a
present or proposed offering of securities is dis-

* cussed, will not be deemed to constitute general

_ solicitation or general advertising for purposes of
this rule.

(@) Limitations on Resale. Except as provided in
Ru]e 504(b)(1), securities acquired in a transaction
under Regulation D shall have the status of securi-
ties acquired in a transaction under Section 4(2) of
the Act and cannot be resold without registration
under the Act or an exemption therefrom. The

- issuer shall exercise reasonable care to assure that
the purchasers of the securities are not underwrit-
ers within the meaning of section 2(11) of the Act,
which reasonable care may be demonstrated by the
following:

(1) Reasonable i Inquiry to determine if the pur-
chaser is acquiring the securities for himself or
: for other persons; - .

2) Written dlsclosm'e to each purchaser pnor
. ::to sale that the securities have not been regis-
" tered under the Act and, therefore, cannot be
. refold unless they are registered under the Act or
" unless an exemption from registration is avail-
" able; and

)] Placement of a legend on the certificate or
other document that evidences the securities stat-
ing that the securities have not been registered
under the Act and setting forth or referring to the
restrictions on transferabﬂlty and sale of the se-

" curities.

While taking these actlons w111 establish the requi-
site Teasonable care, it is not the exclusive method
to demonstrate such care, Other actions by the
issuer may. satisfy this provision. In addition, Rule
502(b)(2)(vii) requires the delivery of written disclo-
sure of the lmutatlons on resale to 1nvestors in
certain mstances :



Rule 506, Exemption for Limited"Offers
and Sales Without Regard to Dollar
Amount of Offermg '

(a) Exemption. Offers and saleg of secur1t1es by
an jssuer that satlsfy the conditions in paragraph
(b) of this Rule 506 shall be deemed to be transac-
tions ‘not mvolvmg any public offering within the
meaning of section 4(2) of the Act.

(b) Conditions to Be Met. (1) General Conditions.
To qualify for an exemption under this Rule 506,
offers and sales must satisfy all the terms and
conditions of Rules 501 and 502.

(2) Specific Conditions. (i) Limitetion on Num-
ber of Purchasers. There are no more than or the
issuer reasonably believes that there are no more
than 36 purchasers of securities from the issuer
in any offering under this Rule 506.

Note: See Rule 501(e) for the calculation of the
number of purchasers and Rule 502(a) for what may
or may not constitute an offering under this Rule 506.

(i) Nature of Purchasers. Each purchaser
who is not an accredited investor either alone .
or with his purchaser representative(s) has
such knowledge and experience in financial and
business matters that he is capable of evaluat-

" ing the merits and risks of the prospective
investment, or the issuer reasonably believes
immediately prior to making any sale that such
purchaser comes within this description.



o Interpretative Releases

[T 2380] Interpretive Release on Regulation D
Release No. 33-6455, March 3, 1983, 48 F, R. 10045.

17 CFR 231.6455. ACTION: Publication of Staff
. Interpretations.

" SUMMARY: The Commission has authorized the is-

suance of this release setting forth the views of its
Division of Corporation Finance on various interpre-
tive questions regarding the rules contained in Regu-
lation D under the Securities Act of 1933, These views
are being published to answer frequently raised ques-
tions with respect to the regulation, .

FOR FURTHER INFORMATION, CONTACT: David
B. H. Martin, Jr., Office of Chief Counsel, Division of
Corporation Finance, Securities and Exchange Com-
mission, Washington, D.C. 20549, (202) 272-2573.

SUPPLEMENTARY INFORMATION: In Release No.
33-6389 (March 8, 1982) (47 FR 11251), the Commis-
sion adopted Regulation D (17 CFR 230.501-.506)
which provides three exemptions from the registra-
tion requirements of the Securities Act of 1933 (the
“Securities Act” or the “Act”) (15 U.S.C. 77a-77bbbb
(1976) ‘& Supp. IV 1980), as amended by the Bus
Regulatory Reform Act of 1982, Pub..L. No. 97-261

§19(d), 96 Stat. 1121 (1982)).1 Regilation D became
effective on April 15, 1982.

In the course of administering the regulation, the staff
of the Division of Corporation Finance has answered
numerous oral and written requests for interpretation
of the new provisions. This release is intended to
assist those persons who wish to make offerings in
reliance on the exemphons in Regulation D by
presenting the staff’s views on frequently ralsed ques-
tons. As indicated in Preliminary Note 3 to the regu-
lation, Regulation D is intended to be a basic element
in a uniform system of federal-state exemptions. As
such, aspects of Regulation D have been incorporated
in many state statutes and regulations. The interpreta-
tions set forth in this release relate only to the federal
provisions.

Regulation D is composed of six rules, Rules 501-506.
The first three rules set forth general terms and
conditions that apply in whole or in part to the exemp-
tions. The questions arising under Rules 501-503 fall
into four general categories: definitions, disclosure
requirements, operational conditions, and notice of
sale requirements. The exemptions of Regulation D

1Pﬁorreleaseslead1ngto!he | of Regulati .

under the Securities Act and Release No. 336339

Release No. 336274 (December 23, 1980) (46 FR 2631) in which
the Commission considered and requested comments on various

Federal Securities Law Reports

(August 7, 1981) (46 FR 41791) in which the Commisslon pub-
lished proposed Regulation D for comment.

17 CFR 2316455 92380

Ttem IV
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are set forth in Rules 504—506 _Questions concerning
those rules usually raise issues pertaining to more
than one exemption. This release, an outline of which
follows, is organized so as to reflect this pattern of

inquiries.

Exemptions-—Sections 3(b)-and 4(2)

2637-15.

nients of the private offering exemption in sec-
tion 4(2). See Preliminary Note 3 to Regulation
D. What is:the, Commission’s view of the rele-
vance. ol' the nature of the offerees in.an oﬂ'eqng
that relles exclusrvely on seclxon 42) asits basis
for exempnon from reglstranon" T

Anisier: 'Clearly; in-an offering relying exclu-
sively on section 4(2) for an  exemption from
reglsmmon. all offerees who purchase must pos-
sess the requrs' level of sophlsucauon The-

secunhes are offered who do not purchase Is nol
a fact that in and of nself should delermme
mechamcally the avallablllty of the’ exemption:
the nomber and the-nature of the offerees: how-
ever; are"relévant.in determiring whether ari
issitér has engaged in a:.gerieral solicitation: or
general advemsmg that would. preclude reliance
o’ the exemptlon in secuon'4(2) Lot

E Quesllons Relalmg R ules. 504—506

(74) Question:If an 1ssUerlrel|es on one exemp-
tion, but latér realizes. that exemption may. not
havebeen made available, may it rely on another
exemption-aftee-the fact? ... ., . RN

Answer Yes, assummg the oﬂ'enng met - the
condmons o‘flhe niew exemmption. No one exemp-
non is exclustve of another )

(75) Quesubn May forelgn issuers use Regula-
tion D? _ . e
Ansiwer: Yes Recent’ amendments to Regulauon
D have clarified the dlsclosure reqmrements for
foreign issuers.”, . . .

(76) Quéstion: 'Is Regulatlon D avallable to:n

underwriter for the sale of securities acqulred ina
firmi commltment offenng" Tt -k

it

(72) Quesnon May an isster of secunnes wuha An.rwer No. AS Prelrmmary Note 4 mdlcate'~;.

projected aggregate offering price of $3,000,000
rely on Rule 5067

Answer Yes The avallablhty of Rule 506 is not“

dependent on the dollar size of an offering.

(73) ‘Question Rule 506 réguires that the issuer
shall reasonably believe that each purchaser who
is.not an accredited investor either alone or with
a purchaser representative has, such knowledge
and experience in financial and business matters

thidt he is capable of evaluating the, merits and

risks of the prospective investment. Former Rule
146 required the'issuer to make a similar determi-
nation with respect to-each offeree. Rulé’506 is
nét an exclusive basis for satisfyirig the require-

Regulation D is available only to the i issuer of, the
securities and not to any affiliate of that issuer or
to any other person for resales of the issuer's
securities. See also Rule 502(d) whlch llmlls lhe
resale of Regulahon D securmes

(77) Quesnon,,Regulauo T(lZ CFR2201 8) of
the Federal Reserye Board .imposes. certain re-
strictions .on. brokers and dealers for. the use of
credn in the purchase of secunlres Regulanon T
provrdes an exemption | from those provisions for
the arrangement of credit in'a sale. of securities
that is exempt from theregistration requirements
of the Securities Act iinder section 4(2), See 12
CFR 220.7(8): tht is, the applicability of lhlS
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provxsron to offenngs conducted under- Regula-
tion D? e

Answer: Regulallon Tis |nlerpreled by the Fed-
eral Reserve Board which has expressed ‘the
view thaf the exemption from Regulation T in 12
CFR 220.7(a) is available for offerings ¢onducted
in reliance, on Rules 505 and 506,* but nol for
those under 504, ., :

"(78) Question: A corporation proposes to imple-~
ment an employee stock option plan for key
employees Can the issuer- rely on Regulation D
for an exemption from ‘registration for the is:
suance of secunhes under the plan"

Answer The corporauon may use Regulauon D
for the sale.of its.securities under the plan to.the
extent that such.offering complies, with. Regula-
tion D.-In a typical plan, the grant of the options
will not be deemed a sale. of .a security ‘for
purposes of the Securities Act, The issuer, there-
fore. will be seekmg an exemptlon for 'the is-
suance of the stock-underlying the‘options. The

" offering’ of this-'stock-génerally. will commence
when the options:become €xercisable and will
continue until the options are exercised or other-
wise terminated. Where the key employees in-
volved aré dlrectors or.executive ofﬁcers such-
individuals will be” accredited mvestors under
Rule 501(a)(4) if they purchase securities through
the exercise of their:options: Other key: em-
ployees may be accredited as a result’ of ‘nef
worth or income under Rules 501(a)(6) or (a)(7).
(79) Quiéstion: In un “all or hione’™ or mininium-
maximum Regulation D offering of interest§in a
limited partnership, the general partner pro-
poses. if necessary, to purchase enough interests
for'the issuer to sell a specified level of i interests
by the 'specified explrallon date of the oFfenng
What dlsclosure and other conmderanons are
relevanl”

Answ er: The slaﬂ‘ is of the view (ha( pursuan( lo
Rule .10b-9. under the, Exchange Act, the issuer
must disclose the possibility that the.general
partner may make purchases of the limited part-
nershlp interests in order to meet the specified
minimuim, Ih ‘addition, the issuer should disclose
the maximum amount of the possible purchases.
Fmally. these purchases must be for investment

Securities . Act—Exemptions . .
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and not resale. Questions regarding these views
‘should be directed to the DlVISlOn of Markel
Regulation,. Ofﬁce of Tradlng Practlces. (202)
272-2874.

(80) Quesuon An issuer w1ll conduct a Regula-
tion D offering on an “all-or none™ basis within a
specified time. What consrderallons are there for
the issuer Af |l WISheS lo exlend the oﬂ'enng
beyond the spemﬁed time in order to sell the
specified. amount of. secunnes" .

Answer: The staff is of the'view: lhat an oﬁ‘enng
may be extended ‘beyond the spetifiedtime
without resulting in a violation of Rule 10b-9
under the Exchange-Act, or, in.the, case; of an
offering in whicha broker—dealer isa partu:lpant
Rule 15¢24 under (he Exchange Act, under lhe
followmg condmons

a. Prior to the specnﬁed explranon date, 2

reconfirmation offer must be made to all sub-
scribers thal dlscloses the. extensron of the offer—
ing and.any other matenal mformauon necessary

to update previously provrded dlsclosure

b. The reconfirmation offer must be slructured .
so that the subscriber .affirmatively -elects :to
continue his: investment and: so that those sub-
scribers who take no affirmative action will have
their funds returned to them. | o

c. The reconﬁnnalron offer musl be-made far
enough in advance of the: specnﬁed ;expiration
date so that-any substriber who does:not-elect to
continue his irvestment will have his: funds.re-
turned to him promplly afler the specnﬁed expira-
tiondate. ... n: s, R
Questions regarding these views 's"héuld:be' di-

rected to the Division of Market Repulation.
Office of Trading Practices. (202) 272-2874.
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Fed. Sec. L. Rep. P 77,237, 1982 WL 29391 (S.E.C. No - Action Letter)
(SEC No-Action Letter)

*1 Walnut
Valley Special Cable TV FUND

Publicly Available June 14, 1982
SEC LETTER

1933 Act/Rule 502

May 13, 1982
Publicly Available June 14, 1982

Douglas S. Knox, Esq.

Jones Intercable, Inc.

5275 DTC Parkway

Englewood, Colorado 80111Re: Walnut Valley Special Cable TV Fund (the ‘Fund’)

Dear Mr. Knox:

This is in response to your letter of April 22,F% 1982 to Mr. Howard P. Hodges, Jr., Chief Accountant for the
Division of Corporation Finance, in which you seek confirmation by the staff that the Fund may omit certain fin-
ancial statements of a predecessor business from the Confidential Offering Memorandum to be used by the Fund
in connection with the sale of its limited partnership interests in an offering under Rule 506 of Regulation D.

FN* Letter not made publicly available by the SEC.

Rule 502(b)(2)(()(B) of Regulation D states that if an issuer sells securities to any non-accredited investor in an
offering over $5,000,000, the issuer must deliver to all purchasers ‘the same kind of information as would be re-
quired in Part I of a registration statement filed under the [1933] Act on the form that the issuer would be en-
titled to use.’As you correctly indicate, this requires compliance with Regulation S-X for the form and content
of financial statement disclosure. Under Regulation S-X, an issuer may be required in certain circumstances to
include audited financial statements for any business to which it has succeeded during the period for which the
issuer's income statements are required. You are of the opinion that this provision is applicable to the Fund and,
based on the costs associated with obtaining the audited financial statements of a business to which the Fund has
succeeded, you request a waiver of the requirement,

Regulation D does not provide for a review by the staff of disclosure documents to be used in connection with a

Regulation D offering or for consideration by the staff of requests for waiver of disclosure requirements. For
these reasons, the staff is not in a position to address the issue whether the Fund may omit the financial state-
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ments of the business to which it has succeeded.

In connection with the foregoing, you may wish to consider the possible applicability of Rule 502(b)(2)(i)(B) to
your situation. That provision states that ‘[ilf an issuer, other than a limited partnership, cannot obtain audited
financial statements without unreasonable effort or expense, then only the issuer's balance sheet, which shall be
dated within 120 days of the start of the offering, must be audited.’The staff takes the position that this provision
may be interpreted also to apply to predecessor businesses. Thus, if the predecessor business is other than a lim-
ited partnership, and if the issuer cannot obtain audited financial statements of that predecessor business without
unreasonable effort or expense, then the issuer may provide the relevant financial statements for that predecessor
business on an unaudited basis so long as it also provides an audited balance sheet for the precedessor business
dated within 120 days of the start of the offering or, if appropriate, as of the date of the acquisition of the prede-
cessor business.

*2 T hope this is of some assistance. Please call should you have additional questions.
Sincerely,

David B.H. Martin, Jr.
Special Counsel

LETTER TO SEC
TEXT OR GRAPHIC MATERIAL AT THIS POINT IS NOT LEGIBLE
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